The facts in this proceeding are somewhat like those in
Nacco Mining Co. , 3 FMSHRC 848 (1981), in which the Commission
held that the operator was not negligent when a foreman with
proper training, who had previously shown good judgment in dis-
charging his responsibilities, acted aberrently by exposing
himself to unsupported roof, in a wholly unforeseeable manner,
which resulted in his death.  I do not believe, however, that
the Commission's finding of no negligence in the Nacco case
should be applied in this proceeding because, in this proceeding,
other supervisors also contributed to Lambert's trouble shooting
and testing with the power on by asking Lambert to check the low-
voltage terminal board.  The other supervisors were fully aware
of the proximity of the low-voltage terminal board to the high-
voltage portion of the circuit breaker.  Therefore, they should
have made certain that Lambert did his own locking and unlocking
of the disconnecting switch in the substation.  Steerman's fail-
tore to lock out the switch while he was awaiting for instruc-
tions from Lambert on the telephone could have resulted in an
inadvertent reenergizing of the circuit breaker at a time when
Lambert was not prepared to trouble shoot with the power on.  If
Steerman had been distracted by some other event at the mine,
there is a possibility that the disconnecting switch could have
become thrown accidentally so as to catch Lambert with the power
on in the circuit breaker at a time when he was not prepared to
trouble shoot or test with the power on.

Additionally, if Lambert had come to the surface to reen-
ergize the circuit breaker because of Steerman's refusal to re-
energize the circuit breaker for Lambert, Steerman's adherence
to strict safety rules might well have caused Lambert to work
around the circuit breaker with an increased amount of care
which might have prevented his coming into contact with the
high-voltage components which caused his death.  It is also
possible that if Lambert had come to the surface to reenergize
the circuit breaker, he would have mentioned that he had re-
moved the protective shield over the high-voltage components
and that would have given Steerman the opportunity to learn of
his lack of prudence so that he could have instructed Lambert
to replace the protective shield before he did any trouble
shooting or testing with the power on.

It is true that the discussion above is based on specula-
tion, rather than facts, but there have been many deaths by
electrocution in coal mines and it is difficult to show that
management was not in any way negligent in the way power was
turned off and on to the circuit breaker while Lambert was
trouble shooting and testing.  Therefore, I find that the vio-
lation of section 75.511 was associated with ordinary negligence.

The Secretary's brief (p. 15) argues that Badger was gross-
ly negligent in allowing the violations of section 75.509 and
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